IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRIAN M GALLAGHER : CIVIL ACTI ON
V.

BOROUGH OF DOMNI NGTOAN, LI NDA M

BAUGHER, ANTHONY S. GAMBALE,

W LLI AM MASQON, HEATHER BRUNG, :

M CHAEL MENNA, SR, JOSEPH MCGRATH, :

JACK FRANCELLO, and DENNI'S WALTON NO. 98-3885

MEMORANDUM AND ORDER

HUTTON, J. NOVEMBER 29, 1999

Currently before the Court are Plaintiff’s Motion for Leave to
File Anmended Conplaint (Docket No. 10) and Defendants’ response
t hereto. For the reasons stated below, Plaintiff’s Mtion is

DENI ED.

. BACKGROUND

Brian M Gl lagher (“Plaintiff”) filed on July 22, 1998, a
mul ti - count Conpl ai nt agai nst the Borough of Downi ngtown, Linda M
Baugher, Anthony S. Ganbale, WIIiamMson, Heather Bruno, M chael
Menna, Sr., Joseph MG ath, Jack Francello, and Dennis Walton
(collectively, the “Defendants”). Plaintiff’'s claimof arises out
of his belief that the Defendants unlawfully terminated his
enpl oynent .

On May 13, 1999, the Court entered an Order dism ssing two of

Plaintiff’ s causes of action, thereby | eaving for adjudication only



Plaintiff’s claimthat his due process rights under the Fourteenth
Amendnent were viol ated when his enpl oynent was term nated w t hout
prior notification of any specific and rel evant charges for which
he was being termnated. Plaintiff also alleges that he was not
provi ded an opportunity to be heard by or before the Defendants.
Plaintiff brings the instant Mtion, requesting | eave of this
Court so that he my “anplify the original [Clonplaint’s
all egations” on his due process theory and to “allege that the
met hod of the [P]laintiff’s term nation was al so a violation of the
Pennsyl vania Sunshine Act.” (See Pl.’s Brief in Supp. of Mdtion

for Leave to File Amend. Conpl. at 2).

1. DI SCUSSI ON

A. Legal Standard for Mtion to Leave to Anend Conpl ai nt

Federal Rule of G vil Procedure 15(a) provides as foll ows:

Amrendnents. A party may anmend the party's pl eadi ng once as a
matter of course at any tinme before a responsive pleading is
served or, if the pleading is one to which no responsive
pleading is permtted and the action has not been placed on
the trial calendar, the party nmay also anmend it at any tine

wthin 20 days after it is served. QG herwise a party may
anend the party's pleading only by |eave of court or by
witten consent of the adverse party; and | eave shall be

freely given when justice so requires. A party shall plead in
response to an anended conplaint within the tinme remaining for
response to the original pleading or within 10 days after
service of the anended pleading, whichever period nmay be
| onger, unless the court otherw se orders.
Fed. R Cv. P. 15(a). Mdtions to anend under Rule 15(a) may be
filed to cure a defective pleading, to correct insufficiently

stated clains, to anplify a previously alleged claim to change the
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nature or theory of the case, to state additional clains, to
i ncrease the anount of damages sought, to el ect different renedies,
or to add, substitute or drop parties to the action. L. Charles

Alan Wight, Arthur R MIller, Mary Kay Kane, Federal Practice and

Procedure: CGvil 2d § 1474 (1990). See Goodman v. Mead Johnson &

Co., 534 F.2d 566, 569 (3d Cr. 1976) (district court inproperly
denied anendnent to add clains and substitute parties), cert.
denied, 429 U. S. 1038, 97 S. C. 732 (1977). It nust be noted that
in considering such a nmotion, Rule 15(a) expressly demands that
"l eave shall be freely given when justice so requires.” Fed. R
Cv. P. 15(a).

The Third Grcuit stated, however, that the "potential for
undue prejudice [to the non-noving party] is 'the touchstone for

the denial of the |eave to anend.'" Coventry v. United States

Steel Corp., 856 F.2d 514, 519 (3d Cr. 1988) (quoting Cornell &

Co., Inc. v. Cccupational Safety & Health Review Commn, 573 F. 2d

820, 823 (3d Cir. 1978)); Howze v. Jones & Laughlin Steel Corp.,

750 F.2d 1208, 1212 (3d GCr. 1984) (sane). This is not to say,
however, that courts infrequently grant such notions.
Leave to anend may be properly denied where there exists
“undue delay, bad faith or dilatory notive on part of the novant
undue prejudice to the opposing party by virtue of all owance

of the anmendnent, futility of amendnment . . . .” Foman v. Davis,

371 U. S 178, 182, 83 S. CO. 227, 230 (1962). The Foman Court



war ned, however, that is it an abuse of discretion if the district
court refuses to grant |eave to amend w thout providing a reason
for its decision. 1d., 83 S. Ct. at 230.

Additionally, in appropriate circunstances, a district court

must consider the “rel ati on back” doctri ne when deci di ng whether to
grant a notion for | eave to anend. Federal Rule of Civil Procedure
15 states that
[a] n amendnent of a pleading relates back to the date of the
original pleading when (1) relation back is permtted by the
| aw t hat provides the statute of limtations applicable to the
action, or (2) the claimor defense asserted in the anended
pl eading arose out of the <conduct , transaction, or
occurrence, set forth or attenpted to be set forth in the
original pleading .
Fed. R Gv. P. 15(c)(1)-(2). The relation back doctrine, where
applicable, allows a plaintiff to avoid the application of a
statute of limtations where the claim asserted in the anended
conplaints arises out of the conduct, transaction, or occurrence
set forth in the original pleading. As a general matter,
anendnents that restate or anplify the original pleading should

rel ate back. See, e.qg., Wlfson v. Lewis, 168 F.R D. 530, 534

(E.D. Pa. 1996); Klitzner Indus., Inc. v. HK Janes & Co., Inc.,

96 F. R D. 614, 617 (E.D. Pa. 1983); Ratliffe v. Insurance Co. of N.

Am , 482 F. Supp. 759, 762-63 (E.D. Pa. 1980). Courts routinely
deny a notion for | eave to amend on the basis of futility where the
plaintiff fails to comence his or her action before the applicable

statute of limtations tolls. See Thomams v. Township of Cherry,




Butler County, 722 A .2d 1150, 1153 (Pa. Comw. C. 1999); Bol ogna

v. St. Mary's Area Sch. Bd., 699 A 2d 831, 833 (Pa. Commw. Ct.

1997); Hain v. Board of Sch. Dir. of Reading Sch. Dist., 641 A 2d

661, 662 (Pa. Comw. Ct. 1994). The Court now considers

Plaintiff’s Mdtion and Defendants’ response thereto.

B. Plaintiff's Mdtion for Leave to Anend Conpl ai nt

Plaintiff seeks to anmend his Conplaint to allege a cause of
action under the Pennsylvania Sunshine Act (the *“Sunshine Act” or
the “Act”), 65 Pa. Cons. Stat. Ann. 8 701 et seq. (West 1999),
al l eging that the Sunshine Act only “came to [counsel’s] attention

upon reading Thomas v. Township of Cherry, 722 A 2d 1150 (Pa.

Commw. Ct. 1999).” (Pl.’s Brief in Supp. of Mdtion for Leave to
File Amend. Conpl. at 2). Plaintiff alleges that his requested
amendnent will “anplify the original [Clonplaint’s allegations,”
(see PI."s Brief in Supp. of Mdtion for Leave to File Arend. Conpl.

at 2), but also states that “the additional allegation arises from

t he sane transaction or occurrence set out or attenpted to be set
out inthe original [Clonplaint.” (Pl. s Brief in Supp. of Mtion
for Leave to File Amend. Conpl. at 3 (enphasis added)). Plaintiff
finally asserts that |eave to anend shoul d be granted because, as
precedent dictates, he is only attenpting to anplify a previously
alleged claim (Pl.’s Brief in Supp. of Mdtion for Leave to File

Amend. Conpl. at 3).



Def endants argue that Plaintiff’s Mtion should be denied
because the Sunshine Act’s statute of limtations renders futile
t he proposed anendnent. Defendants argue that because Plaintiff
did not nake a tinely challenge to the April 17, 1998, neeting at
whi ch his enpl oynent was term nated, Plaintiff’s claimis expressly
ti me-barred by the Sunshine Act. Defendants base their argunent on
the foll ow ng provision of the Sunshine Act:

A legal challenge under [the Sunshine Act] shall be filed

within 30 days fromthe date of a neeting which is open, or

within 30 days fromthe discovery of any action that occurred
at a neeting which was not open at which [the Sunshine Act]
was violated, provided that, in the case of a neeting which
was not open, no |legal challenge may be comrenced nore than
one year fromthe date of said neeting.
65 Pa. Cons. Stat. Ann. § 713 (West 1999). Section 713 raises two
i ssues: (1) whether Plaintiff tinely filed his original Conplaint;
and (2) if Plaintiff’s original Conplaint was tinely filed, whether
the rel ation back doctrine is applicable.\!?

The Court now considers whether Plaintiff tinely filed his
original Conplaint such that he may maintain a cause of action
under the Sunshine Act. Plaintiff’s proposed Anended Conpl ai nt
alleges that Defendant’s decision to termnate Plaintiff’s
enpl oynent was neither nade at an open neeting nor in an executive

session. (See Pl's proposed Anend. Conpl. at § 19). Therefore, on

the facts alleged by Plaintiff, a cognizable | egal chall enge coul d

! Both parties ignore Rule 15's relation back doctrine. For the sake of

specificity and clarity, the Court considers, sua sponte, the applicability of the
rel ati on back doctri ne.
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be brought pursuant to section 713 of the Sunshine Act “wi thin 30
days from the discovery of an action that occurred at a neeting
whi ch was not open at which [the Act] was violated.” 65 Pa. Cons.
Stat. Ann. 8§ 713 (West 1999). Gven that Plaintiff |earned of his
termnation on April 17, 1998, the Court treats said date as the
first day of the Act’s tolling period. Therefore, Plaintiff had 30
days from April 17, 1998, or until My 16, 1998, to comence an
action under the Sunshine Act. Plaintiff filed his original
Conplaint on July 22, 1998, well-after the Act’s express filing
period had tolled.\? It is well settled that the anendnent of a
conplaint is futile if the anmendnent will not cure the deficiency

in the original conplaint. Jablonski v. Pan Am Wrld A rways,

Inc., 863 F.2d 289, 292 (3d Gr. 1988) (citing Massarky v. Ceneral

Motors Corp., 706 F.2d 111, 125 (3d Gr.), cert. denied, 464 U S

937, 104 S. . 348 (1983)). Plaintiff’s proposed Arendnent cannot
be tinely given that he filed his original Conplaint after the

Act’s statute of l[imtations tolled. See, e.qg., Thomas v. Township

of Cherry, Butler County, 722 A 2d 1150, 1153 (Pa. Commw. Ct. 1999)

(action untinmely under Sunshine Act); Bologna v. St. Mary’'s Area

Sch. Bd., 699 A 2d 831, 833 (Pa. Commw. Ct. 1997) (action untinely

under Sunshine Act); Hain v. Board of Sch. Dir. of Reading Sch

Dist., 641 A 2d 661, 662 (Pa. Commw. Ct. 1994) (action untinely

2 The rel ation back doctrine, if applicable, would allow Plaintiff to

rel ate back his Sunshine Act claimto the date he filed his original Conplaint. The
relation back doctrine is inapplicable however, for Plaintiff filed his origina
Conpl aint after the Act’'s 30 day filing period tolled
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under Sunshine Act). As Plaintiff’s original claimwas untinely,
his proposed anendnent is wuntinely and, therefore, futile.
Accordingly, Plaintiff’s Mdition for Leave to Amend is deni ed.

An appropriate Order follows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BRIAN M GALLAGHER : CIVIL ACTI ON
V.

BOROUGH OF DOMNI NGTOAN, LI NDA M
BAUGHER, ANTHONY S. GAMBALE,

W LLI AM MASQON, HEATHER BRUNG, :
M CHAEL MENNA, SR, JOSEPH MCGRATH, :

JACK FRANCELLO, and DENNI' S WALTON NO. 98- 3885
ORDER
AND NOW this 29th day of Novenber, 1999, upon

consideration of Plaintiff’s Mtion for Leave to File Anmended
Conpl ai nt (Docket No. 10) and Defendants’s response thereto, IT IS

HEREBY ORDERED t hat said notion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



